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1. August 7, 2008 Minutes – accepted as submitted
2. November deliverables

a. Review Count –– No Count Discussion/Scenarios with Secretary of State input
Cy Rickards, from the Secretary of State’s legal counsel office, presented the following “talking points” for discussion where it was noted that, absent the physical presentation of the points to the Subcommittee, there is no attribution on them from the Secretary of State’s Office.

Talking Points

CACEO Provisional Voting Committee

The CACEO Provisional Committee has raised the following questions: 1) how to treat provisional ballots if the ballot envelopes are missing residence information; and, 2) how to treat provisional ballots if the provisional voter has failed to sign the ballot envelope.

We have concluded that with regard to a ballot envelope missing residence information, the ballot may nevertheless be accepted if the ballot envelope is signed by the provisional voter and the signature on the ballot envelope compares with the signature on the voter's affidavit of registration. With regard to the situation in which the ballot envelope is not signed by the provisional voter, we have concluded that the ballot must be rejected. (Elections Code section 14310.)

These conclusions are based on the mandatory language of section 14310 and in particular subdivision (c) (1) which makes comparison of the signature on the ballot envelope with the signature on the voter's affidavit of registration a mandatory requirement for acceptance of the ballot. It is clear from the legislative history that the Legislature intended for these sections to require the signature comparison as a mandatory predicate for acceptance of the ballot.

Although section 14312 requires sections 14310 and 14311 to be liberally construed in favor of the provisional voter, such admonition cannot be used to ignore mandatory statutory language.

A lively discussion ensued on the real-world application of provisional statutes.  Several counties attempt to connect a signature not on a provisional ballot envelope (on main or provisional rosters) to a particular provisional envelope when the elections official is confident of the connection.  Whether that confidence is “beyond a reasonable doubt” or is “reasonable” is largely in the mind of the elections official.  Other counties may be more comfortable with the strict adherence to code as noted above.  Accordingly, the Discussion Points to the Count–No Count Scenarios will be edited to show that using a signature not on a provisional ballot envelope to validate a provisional ballot is a “gray area”; that is, it does not strictly adhere to the Elections Code but the elections official has clear and consistent reasoning and application of law and procedures in deciding whether a signature can be connected with a particular provisional envelope.

The other (first) issue addressed in SoS Talking Points is what to do about provisional envelopes that do not have residence information on them.  There was somewhat better (or more) acceptance of the position that the ballot should be counted if the signature is the same as that on file.  If a county has a validly registered voter (active, inactive, cancelled in error) who casts a provisional ballot, does not provide a residence address, and there is no evidence that the voter is registered somewhere else, the elections official’s assumption is (or should be) that the voter still is registered at that address and entitled to vote for candidates/measures associated with that residence address.
b. Flowcharts

At the Subcommittee’s meeting in August, we believed we would be able to create flowcharts for the Count–No Count Scenarios.  That belief turned out to be incorrect.  Ultimately, the Subcommittee intends to have three general categories of flow charts:   for poll workers, for the physical handling of provisionals in the office, and for Count–No Count Scenarios.

